Nordzucker AG
General Terms and Conditions of Purchase
- Solely for commercial transactions -

1.3.

General
For all orders and purchases by Nordzucker AG (hereinafter referred to as the “Buyer”) from a third party (hereinafter referred
to as the “Supplier”) the present General Terms and Conditions of Purchase (hereinafter referred to as the “General Terms”)
shall apply exclusively; conflicting terms or conditions of the Supplier differing from the General Terms are not acknowledged
by the Buyer, unless - and solely to the extent - the Buyer has explicitly given its consent to them in writing. The General
Terms shall also apply if the Buyer unconditionally accepts the deliveries and services, fully aware of any conflicting or differing
terms and conditions of the Supplier.
For the purpose of the General Terms “Products” shall mean any and all goods, works and/or services to be delivered or
performed by the Supplier to the Buyer. Business day means a day except Saturday, Sunday or an official public holiday
(hereinafter referred to as the “Business Day”).
To be valid changes or amendments to the General Terms must be agreed in writing between the Supplier and the Buyer.

2.

Offer, Orders, Amendments

2.1.

To be effective, orders shall be placed in writing.
If the Supplier is not able to meet the Buyer’s order or any requirements contained therein, the Supplier shall with undue delay
after receipt of the order notify the Buyer thereof in writing.
Any alteration, amendment or addition to the order shall only become a part of the agreement if both parties agree such in
writing.
All Documents which are submitted or referred to in the negotiations by the Supplier, specifications, quality guidelines and
descriptions shall be deemed integral parts of the Supplier’s offer.
The Supplier shall bear its own disbursements and costs incurred during the phase of offer making and negotiation, in
particular for visits, planning for offers and projects, cost estimates, drawings etc.
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3.

Prices

3.1.

The agreed prices shall be fixed.
Costs, customs duty and other levies shall be borne by the Supplier. If these levies, however, are increased by mandatory law
or new levies are implemented by mandatory law after the order placement, such additional amount or levies shall be borne by
the Buyer.

3.2.

4.
4.1.
4.2.

4.3.

Transport
The delivery term is DDP, at the agreed place of destination (Incoterms 2010), unless otherwise agreed in writing.
Foodstuffs must be transported in road tankers dedicated and marked for foodstuffs only in accordance with EU regulation
(EC) No. 852/2004 and other applicable laws and regulations.
If chemicals and/or waste are to be transported, the Supplier shall transport this in accordance with applicable law and
regulation.

5.

Transfer of Risk

5.1.

The risk of the Products shall pass to the Buyer according to the abovementioned Incoterm (cf. clause 4.1) For deliveries
involving installation, commissioning or services (“Werkverträge”), the transfer of risk occurs upon written acceptance by the
Buyer.

6.

Time of Delivery, Delay

6.1.

For the purpose of establishing the point in time of delivery or rectification (cf. clause 11), the relevant point in time is the date
of receipt at the agreed place of destination, and for deliveries involving installation, commissioning or services
(“Werkverträge”), the relevant point in time shall be the date of acceptance by the Buyer. If a delivery period has been agreed,
it shall begin with the date of the order.
Title to the Products shall pass to the Buyer upon delivery (cf. clause 6.1).
In case of delay caused by the Supplier, the Supplier is obliged to pay a contract penalty of 0.2 % of the total contract value in
respect of each commenced day of delay but not more than a total of 5 % of the total contract value. Payment of contract
penalty shall not in any way limit the Buyer's right to claim damages in accordance with applicable law or these General
Terms. The contract penalty shall, however, be deducted in the amount of damages.
In case of material delay in relation to an agreed date of delivery, the Buyer shall without first setting a new deadline for
delivery and notwithstanding the aforementioned section 6.3 or other statutory claims, be entitled at its own discretion to
cancel the agreement in whole or in part or to procure replacement from a third party in a reasonable manner and claim
compensation for damages.
Where any delay in delivery or performance or rectification can be anticipated, the Supplier shall notify the Buyer thereof
immediately in writing stating the reasons for the delay.
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7.

Delivery Notes, Labelling, Packaging

7.1.

A delivery note shall accompany each delivery containing at least the following information:
the Supplier’s name, postal address, email address and telephone number
name of Products, description of the Products
volume/quantity
place of destination
the Buyer’s order number and date of the order
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7.3.
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article number and production/batch numbers of the Supplier and/or the manufacturer and, if available or agreed,
material/batch numbers of the Buyer
labelling information (see section 7.2)
certificate of analysis if applicable or agreed

The Supplier warrants that all Products are labelled and packed in accordance with applicable laws, rules and regulations at
the agreed place of destination, this including traceability requirements. The labelling shall feature in all delivery notes.
The Supplier shall be liable for the environmental compatibility of the Products and packaging and for all secondary damages
incurred from a breach in its statutory duties to dispose of waste. At the request of the Buyer, the Supplier shall issue a
certificate of assurance in respect of any environmental product claims.
The Supplier is obliged to inform the Buyer of any and all substances in the Products, if the Buyer so requests.
The Buyer is not obliged to accept delivery of the Products outside normal business hours of the agreed place of destination,
before the agreed delivery date or partial delivery. Should the Buyer agree to delivery before the agreed delivery date, the
Products shall be stored with the Buyer at the expense and risk of the Supplier until the agreed delivery date.
The Products to be delivered shall be packed to avoid damages during transportation. Packaging material shall be used only
to the extent required to achieve this aim.

8.

Inspection

8.1.

If the Buyer is required by mandatory law, the Buyer shall without undue delay after receipt examine whether a delivery
corresponds to the quantity and type of products ordered and whether there are any external visible transportation damages or
other visible defects or deficiencies. Such external and visible examination shall not in any way preclude or limit the Buyer's
right to initiate remedial actions according to applicable law and these General Terms for defects or deficiencies that were not
ascertained during such examination ("hidden defects or deficiencies").
Should the Buyer discover any visible defects or deficiencies in the course of these examinations, it shall inform the Supplier of
such defects or deficiencies within fourteen (14) Business Days from the discovery. Should the Buyer discover a hidden defect
or deficiency at any later stage, it shall also notify the Supplier within fourteen (14) Business Days from such discovery.

8.2.

9.

Invoices

9.1.

The Supplier may only issue invoices after delivery of the Products in question or in case of deliveries involving installation,
commissioning or services (“Werkverträge”) after written acceptance by the Buyer.
All invoices shall be issued in accordance with all applicable laws and regulations and shall in any case contain at least the
information as set out in section 7.1 except for labelling information and certificate of analysis.
Insofar as any such details are omitted, invoices shall not be payable.

9.2.

9.3.
10.

Payment, Offsetting, Assignment of Claims

10.1.

Payment term is fourteen (14) days with 2% discount or within thirty (30) days net after receipt of the correctly issued
Supplier’s invoice.
The Buyer shall be entitled to offset counterclaims against the Supplier’s claims to payment.
Assignment of any claim is only allowed with the prior written approval of the Buyer.
Payments made by the Buyer shall not constitute any waiver of rights in respect of defects or deficiencies or any other right
under applicable law and these General Terms.
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11.

Defects, Warranty

11.1.

The Supplier warrants and represents that the Products are strictly in accordance with the order and the agreed specifications.
Furthermore, the Supplier warrants that the Products comply with all applicable EU law and regulation and all applicable law
and regulation at the agreed place of destination.
If the Products are defective or otherwise do not comply with the abovementioned warranty (section 11.1) the Supplier must at
its own expense and at the sole discretion of the Buyer either repair the defects or replace the defected Products within a
reasonable period of time set by the Buyer. This provision also applies to deliveries subject to inspection of sample tests.
The Supplier shall bear the costs and risks related to the return of defected Products.
Should the Supplier fail to rectify (i.e. repair or replace) any defect within a reasonable period of time set by the Buyer, the
Buyer is entitled at its own discretion to either:
(I) cancel the agreement in whole or in part without being subject to any liability for damages; or
(II) demand a reduction in price; or
(III) undertake any necessary repairs (by itself or third party) at the expense of the Supplier.
Nothing in sections 11.1. to 11.4. shall restrict the Buyer’s right to claim damages.
The provisions of section 281 para. 2 and section 323 para. 2 of the German Civil Code (Bügerliches Gesetzbuch) remain
unaffected hereby.
The limitation period is three (3) years, insofar as no statutory provisions provide longer periods.
The limitation period starts with the transfer of risk (see section 5).
Additional or other statutory rights of the Buyer are not affected hereby.
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12.

Intellectual Property Rights

12.1.

The Supplier warrants and represents that the Products delivered to the Buyer do not infringe any third-party intellectual
property rights.
The Supplier shall indemnify and hold harmless the Buyer from any and all claims arising out of an infringement, direct or
indirect, of any third party’s intellectual property rights and any costs or expenses (e.g. reasonable attorney fees) in this
connection.
In case of breach of this warranty, the Supplier will, at its sole expense and to the extent possible, procure the necessary
licenses or approvals to use the Products, or - at Buyer’s discretion - replace or modify the Products to an equal or better
quality complying with the agreed specifications and requirements and thereby rectify the infringement.

12.2.

12.3.

13.

Subcontracting to Third Parties

13.1.

Subcontracting to third parties requires the prior written consent of the Buyer. However - and notwithstanding the Buyer’s
consent - the Supplier shall at all times still be responsible for any obligation according to the agreement, this including the
General Terms.

14.

Confidentiality

14.1.

The order, the agreement and all associated documents as well as information which is exchanged as business secrets
between the parties during the course of the business relations shall be kept confidential by each party. Each party shall
impose a similar commitment on its subcontractors. The breaching party shall be liable for all direct and proven loss and
damages suffered by the other party due to the violation of this confidentiality obligation.
The obligations to maintain confidentiality shall not apply to the extent that the party is or becomes under an obligation to
disclose confidential information (i) by order of a court of competent jurisdiction or governmental order, or (ii) under statutory
law, provided that where possible the disclosed party shall first notify the other party of such obligation and upon request allow
the other party to advance any defence against such obligation where appropriate.
The parties shall be entitled to disclose confidential information to their affiliated companies pursuant to sections 15 et seqq.
German Stock Cooperation Act (Aktiengesetz).

14.2.

14.3.

15.

Material of the Buyer

15.1.

Any material provided by the Buyer to the Supplier shall remain the property of the Buyer and shall only be used to carry out
the agreement. The Supplier shall in any event be liable for damages to, destruction and/or loss of such material or parts
according to applicable law.

16.

Product Liability

16.1.

The Supplier is liable for any and all damages (property or person) caused by a defect in the Products.
Insofar as the Supplier is liable for damages due to defective Products, the Suppler is obliged, upon first demand, to indemnify
the Buyer from damages claimed by a third party, if the reason for the defective product originates from the Supplier´s domain
and organization sector and the Supplier is liable in relation to the third party.
Within the context of the liability according to 16.1 and 16.2, the Supplier also bears the expenditures according to sections
683,670 of the German Civil Code or according to sections 830, 840, 426 of the German Civil Code incurred in connection with
any recall actions conducted by the Buyer. The Buyer shall inform the Supplier about the content and scope of the recall action
– provided this is possible and reasonable – with an opportunity to present its comments. Additional or other statutory rights of
the Buyer are not affected hereby.
In the event that a third party commences proceedings for damages against either the Supplier or the Buyer with regard to
product liability, the party shall immediately notify the other party in writing. The Supplier and the Buyer shall acknowledge the
jurisdiction where a third party commences proceedings for damages against either of the parties in regard to product liability.
The Products shall be labelled so that it is permanently recognisable who the manufacturer of the Products is, to the extent this
is technically possible.
The Supplier shall inform the Buyer immediately if the Supplier has a suspicion that delivered Products might be injurious to
health or unfit for human consumption or otherwise defective. The same applies if the delivered Products might lead to such
circumstances.
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17.

Liability

17.1.

In case of damages, also damages instead of performances, the Supplier is liable for any degree of default and in full amount
to the Buyer, unless otherwise agreed in the General Terms.

18.

Insurance

18.1.

The Supplier shall take out and maintain insurance coverage against all general liability and product liability risks, in an amount
that is appropriate and adequate. The Supplier shall provide an insurance certificate to the Buyer, if the Buyer so requests.

19.

Work Conditions at the Buyer’s location
If work is to be executed at the Buyer’s location, the Supplier shall adhere to any and all applicable laws and regulations as
well as any guidelines given by the Buyer regarding environment, health and safety, site security and food safety at the
Buyer’s location, and will bear all liability in this respect. These guidelines shall be provided to Supplier with the order at the
latest.

20.

Supplier Code of Conduct

20.1.

The Supplier shall comply with the Buyer´s Supplier
http://www.nordzucker.de/en/business/suppliers/forms.html.

Code

of

Conduct,

which

is

available

at:

21.

Breach of Obligations

21.1.

Both parties shall be entitled to terminate the agreement in whole or in part in the event that the other party breaches any of its
obligations under the agreement. Before terminating the agreement the non-breaching party is obliged to serve a notice
requiring the breach to be remedied within ten (10) Business Days, provided, however, that such breach is suitable for being
remedied. The breaching party’s failure to remedy according to such default notice will constitute a material breach of the
agreement and the other party is entitled to terminate the agreement in whole or in part in writing without further notice.

22.

Force Majeure

22.1.

Neither party shall be responsible for any delay or non-performance of its obligations under the General Terms, this including
the agreement, if such breach is caused by a Force Majeure event.
Force Majeure means an event beyond the reasonable control of the party affected thereby. Force Majeure shall comprise but
shall not be limited to fires, floods, earthquake, explosions, epidemics, riots, strikes, lockouts and intervention by the state or
other authority. Failed, delayed or otherwise missing deliveries from the Supplier's sub-suppliers or sub-contractors shall not
constitute an event of Force Majeure for the Supplier.
If a Force Majeure event occurs, the affected party shall promptly give notice thereof to the other party. The affected party shall
use its best efforts to cure or correct such event of Force Majeure and resume performance hereof within the shortest period of
time.
If the Force Majeure event continues for more than thirty (30) days, either party shall have the right to terminate the agreement
with immediate effect by giving written notice.

22.2.

22.3.

22.4.

23.

Governing Law and Jurisdiction

23.1.

The General Terms, as well as any order, delivery and agreement between the Supplier and the Buyer according to these
General Terms, shall be governed by and construed in accordance with German law, excluding however the Private
International Law regarding conflicts of laws. The United Nations Convention on Contracts for the International Sale of Goods
(CISG) shall not apply.
The Supplier and the Buyer agree that any dispute or claim arising out of or in connection with the agreement and/or the
General Terms, or the breach, termination or invalidity thereof shall be exclusively settled by Land court (“Landgericht”)
Braunschweig.

23.2.

24.

Miscellaneous

24.1.

For the purpose of these General Terms the wording “in writing” shall always include written electronically form (e.g. fax, email
etc.).
Upon prior notification to the Supplier, the Buyer shall at all times be entitled to assign or transfer all or part of its rights and
obligations under the agreement to its affiliated companies of the Buyer pursuant to sections 15 et seqq. German Stock
Cooperation Act (Aktiengesetz).
If any term of the General Terms is found to be illegal, invalid or unenforceable under applicable law, such term shall, insofar
as it is severable from the remaining terms, be deemed omitted from the General Terms and shall in no way affect the legality,
validity or enforceability of the remaining terms.
Any waiver by the Buyer of a breach of any provision of the General Terms shall not be considered as a waiver of any
subsequent breach of the same or any other provision thereof.
The original version of the General Terms is made in the English language. In the event of any discrepancy or contradiction
between the English version and the German translation thereof, the English version shall prevail.
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